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Pigests of Recent Opinions 





4L PROPERTY—In the ab- 
nce Of agreement to the 
ontrary a vendee of realty is 
Siieemed to have entered into 
,; contract of purchase of the 
jrealty subject to existing zon- 
ng ordinances. 

Guarantee against “restric- 
tions in conveyances or plans 
of record” prohibiting speci- 
“tied use does not encompass 
oy guarantee against prohibi- 






















t tion of such use by zoning 
; ordinance. 

4L PROPERTY — WORDS 
BONDEp SAND PHRASES — A zoning 


yrdinance is not a “plan of 
record”. 
Of record” or “public record” 
is used in the law of convey- 
incing, means those found in 
the offices of the County Clerk 
o register of deeds, or which 
sould appear in the usual title 
earch, 
INTRACTS — Technical terms 
or words of art used in a Con- 
tract are given their technical 
meaning unless the context or 
local usage shows a contrary 
intent. 
Digested from an opinion by 
idmann, J. A. D. rendered 
9, 1954. Appellate Div. 
sefowicz v. Porter. For appel- 
— Irving I. Jacobs. For re- 
oyndent—Isaac C. Ginsburg 
Farry y A. Gaines, atty). 
Plaintiff appeals from a judg- 
znt of dismissal. 
Defendant contracted to sell 
tain premises and chicken 
sing equipment to plaintiff 
: $10,000, plaintiff paying a 
posit of $1000. The agreement, 
paragraph 4, provided that 
shall be marketable and 
from encumbrances, “sub- 
: to all existing restrictions 
‘ord, the seller however, 
arantees that there are no re- 
in any conveyance or 
record affecting the 
d premises, which will pro- 
the use and/or occupancy 
eof as dwelling and poultry 
egg farm ...” Subsequently 
i £ discovered that a mu- 
ordinance prohibited the 
occupancy of the pre- 
as a poultry and egg farm. 


gency 


)pecialty 
51 
>S Hanus, 





torney 


co. 


| THE 











F re 













way rs 7 ; 
Ppears that defendant’s use 
NY premises for the purpose 
non-conforming use pre- 


the ordinance and could 
be continued. 
The complaint filed in 
trict Court was based on 
misrepresentation by de- 
of the use to which 
nises could be put. Thus 
ided in rescission, an 
Xie action not cognizable 
District Court. The court 
red the matter, however, 
for breach of contract, 
*h of the guarantee in 
4 and this court will 
accordingly. 
triction imposed by 
> Or municipal author- 
generally considered 
n encumbrance as may be 
i of by the vendee to avoid 
contract. In the absence of 
nt to the contrary a 
of realty is deemed 7 
€ntered into a co t 
nase subject to cain 
ons imposed by laws or 
: and cannot there- 
#4 object because of such re- 
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ntra 
tiila 










euskanies originally pro- 
ly that title was subject 
1g restrictions of record. 
insisted that there 
the guarantee reading 
uoted. The language of 
Goes or guarantee must | 
lore be construed most 
“2SY against plaintiff. 


be 


as 


Technical terms or words of 
art are given their technical 
meaning unless the context or 
local usage shows a contrary 
intent, and a writing is read as 
a whole. 

Clearly the ordinance is not 
“restriction in any conveyance 

of record”. Nor is it a 
“restriction in any plans 
of record”. The word “record” 
when used in connection with 
“title”, as here, is ordinarily 
applied only to public records. 


a 


‘Public record” has been de-| 


fined as one required by law to 
be kept or directed by law to 
serve aS a memorial and evi- 
dence of something written, said 
or done. The elements of a pub- 


lic record are that it be a writ-| 


ten memorial, that it be made 
by a public officer, and that 
the officer be authorized by law 
to make it. Public records are 
usually associated in the law 
of conveyancing as those found 
in the office of the county clerk 
or register of deeds. No law re- 
quires zoning ordinances to be 
recorded in any office of record 
and they are not filed in a pub- 


lic record office. They are filed | 


by the municipal 
would not appear in the making 
of a usual title seach. The mean- 
ing of “restrictions in any... 
plans of record affecting the 
said premises” cannot be per- 
verted to include zoning ordin- 
ances. A zoning ordinance is not 
a plan of record. 
Affirmed. 


Rent Control Regulations 


Amended 
The Director of the Office of 
Rent Control has made the 


following change in the regula- 
tions with a statement 
ing the purpose thereof. The 
change became effective Novem- 


ber 5. 


CHANGE NO. 9 

Subject: Supplements, Amend- 
ments and Modifications of 
Rules and Regulations Promul- 
gated under the State Rent 
Control Act of 1953 (c. 216 P. L. 
1953). 

Pursuant to the authority 
vested in me under Section 7 
of the above law, I hereby make 
the following supplements and 
amendments to, and modifica- 
tions of, the Rules and Regula- 
tions dated August 1, 1953. 

1. Sections 1 and 4, Article VII, 
Part II, of the Regulations are 
hereby repealed, and the follow- 
ing new Section 1 is hereby pro- 
mulgated. 

1. Any landlord or tenant may 
make a written application on 
prescribed forms to the agency 
of the county in which the 
housing space is located for an 
increase or decrease in the law- 
ful rent, pursuant to and on any 

f the grounds set forth in the 
Act and Regulations. Such appli- 
cation shall contain all grounds 
then existing as to particular 
housing space for an increase 
or decrease in rent and be sub- 
ject to the following: 

(a) Where an order is obtained 
increasing or decreasing the law- 
ful rent and within one year 
thereafter a landlord or tenant 
files for an additional increase 
decrease, such application or 
applications shall be dismissed 
by the agency unless it affirm- 
atively appears from the appli- 
cation or proof that such in- 
crease or decrease requested by 
the landlord or tenant is on a 
ground or grounds which were 


or 





(Continued on page 2, col. 4) 


clerk and/ 


explain- | 


Federal Bar Thanksgiving 
Luncheon 


Governor Meyner and Presiding 
Justice Peck to be Guest 


Speakers 

Theodore R Kupferman, 
president of the Federal 
Association of New York, New| 
Jersey & Connecticut, has 
announced that the annual 
Thanksgiving luncheon of the} 
Association will be held on 
Wednesday, November 24, at}! 
12:30 P. M., at the Starlight 


Roof of the Waldorf Astoria. 
The speakers will be presid- 


ing Justice David W. Peck of the | 


Appellate Division, First Depart- | 
ment, and Governor Robert B.| 
Meyner. 

Reservations at $4 each, in- 
cluding gratuities, may be made | 
by sending check. 
the Federal Bar 
New York, New 
necticut, to the 
Association, No. 
New York 5. All members of the 
Bar are invited. 


Donovan To Head A.B. A.| 
Study of Criminal Law 


Jersey & Con- 





dis- 
lawyer 


William J. 
tinguished New 


Donovan, 
York 


who headed the famed Office of | 


Strategic Services in World War 
II, was appointed yesterday to 


succeed the late Supreme Court! 


H. Jackson as 
American Bar 
special committee 
study of the 
jus- 


Justice Robert 
chairman of the 
Association’s 
to conduct a major 
administration of criminal 
tice in the United States. 


The appointment of Donovan | 
nittee of pro- | 


to head the 
minent lawyers 
by Loyd Wright 
president of the 
Association. 


com! 
was announced 
of Los Angeles, 


payable to | 
Association of | 


office of the| 
1 Wall Street, |—— 


American Bar | 


Wright also announced that 
Chief Justice Earl Warren has 
consented to serve as a special | 
advisor to the committee “in| 
recognition of the extreme im-| 
portance of the research pro- 
ject”. 

The study is to be a long-range | 
effort by the American Bar 


Association and the 
ytnen 


sion to streng 


legal profes- 
criminal] 











enforcement. It will deal with 
enforcement methods in both 
Federal and State jurisdictions 
with a view to fundamental 
overhauling and modernizing of 
procedures, some of them dating 
back to the earliest days of the 
Nation. 

It is planned that the research 
project will irried on in the 
new Americ 3ar Center in 
Chicago, recent dedicated by 
the Chief Justice as a National | 


center for legal research. 


(Continued on 5. col. 2) 
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Hudson Bar Nominations 
Submitted 


The Nominating Committee 
of the Hudson County Bar Assn 
consisting of Leon M. 
Chairman; Daniel 
R. Kelly, Marc 
Albert L. Zorn 
the followin 
tion for the following 
for the year 1955: 
President, Nathan 





€1 
have 


na 
g lla 


J. Littauer 


lst Vice President, Raymond J. 
Otis 

2nd Vice President, Lawrence A. 
Whipple 


Treasurer, Maurice A. Cohen 


| Secretary, Alan Kraut 


Trustees for 3 Alex. R. | 
De Sevo, Ha 
Hauser 

Election of officers and trust- | 


ees will be held at the meeting | 


years: 


| of December 16th, 1954. 


law | 


| 
| 
| 
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Is the Rule Against Perpetuities 
Doomed? 





“Wait and See” Doctrine* 
by Lewis M. Simes** 
Few rules of the common law 


The 


Bar | have shown such amazing vital- | 


ity as the rule against perpe- 
tuities. Emerging in the Duke of 


Norfolk’s Case’ in 1682, as a rule | 


to restrict unbarrable entails in 
‘land, it is now applied, not only 


equitable, but also to personal 
estate, tangible and intangible, 
|including beneficial interests in 
| trusts. It is regarded as a part of 
| the common law of nearly every 
| English speaking country, except 
|a few of the United States where 
statutory substitutes have been 


provided. Since 1930, statutory | 


substitutes have been abolished 
and there has been a return to 
the common law rule by legis- 
lative enactment in six states. 


Legislative News 











EXECUTIVE 


Governor Meyner sent the 
| following nominations to the 
| Senate: 


| DOMINICK F. PACHELLA, of 
Hackensack, to be Judge of 
the Bergen County Court. 

MARTIN J. KOLE, of Fair Lawn, 
to be Judge of the Juvenile 
and Domestic Relations Court 
of Bergen County, to succeed 
Thomas L. Zimmerman, of 
Ridgewood. 

|CHARLES G. VAN NESS, of 

Belvidere, to be Magistrate of 

the Municipal Court of the 

Town of Belvidere and the 

Townships of White and 

| Knowlton. 

| FREDERICK J. GASSERT, JR., 
of Harrison, to be Director, 
Division of Motor Vehicles, 
Dept. of Law and Public Safety, 
to succeed William J. Dearden, 
of Trenton. 

Governor Meyner vetoed the 
| following bills absolutely: 

| A-244 (Mercer, Camden counties 
-additional county district 
court judge). 

S-56 (1948 Judicial Pension Act- 
amends) 

S-268 (Juvenile & Domestic Re- 
lations Court Judge-2nd class 
counties-appointment) 

SENATE PROCEEDINGS 
The report of the New Jersey 
Commission on Legislative Pro- 


cedure and Research was re- 
ceived in both houses. (On 
motion of Mr. McCay in the 


Senate, 500 copies of this report 
were ordered printed for dis- 
tribution. 

The following bills were intro- 
duced in the Senate: 

S-360 McCay, Hannold, Dumont 
& Sharp. To establish a Law 
Revision and Legislative Serv- 
ices agency in the Legislative 
branch of State Government. 
(Jud.) 


|S-362 McCay. To repeal certain 


Rosen, | 


| 


Figurelli, John | 

Wagner andj|S-363 McCay. To repeal certain 
submitted | 
mes in nomina- | 
Offices | 


| 
| 
| 
| 
| 


rold Halpern, Fred | 


Statutes whose subject matter 
is now covered by the pro- 
visions of Title 2A of the N. J. 
Statutes. (Jud.) 


statutes whose subject matter 
is now covered by the pro- 
visions of Title 3A of the N. J. 
Statutes. (Jud.) 

| S-381 Vogel. To permit govern- 
ing bodies of municipalities 
with over 30,000 population to 
appoint a municipal prosecu- 
tor. (Jud.) 

S-384 Anton & Shershin. To ex- 
tend the State Rent Control 
Act of 1953 until June 30, 1956 
Subject to suspension or res- 
toration by proclamation of 
the Governor and to make 
other changes in the Act. 
(Jud.) 


to interests in land, legal and) 


In spite of this pronounced 
| legislative trend, it is possible 
to detect the stirrings of a 
counter current. The rule has re- 
cently been personified as “an 
elderly female clothed in the 
dress of a bygone period who 
obtrudes her personality into 
current affairs with bursts of 
indecorous energy,” and who 
“must learn to sit by the fire 
and confine her activity to a few 
words of wise advice from time 
to time.’”* Moreover, since the 
decision in the case of Brown 
|v. Independent Baptist Church 
of Woburn,‘ in 1950 the dis- 
tinction between executory de- 
vises and possibilities of reverter 
would seem to have become so 
completely obliterated in Mas- 
sachusetts as to permit the exact 
equivalent of a legal executory 
interest to be created in any liv- 
ing person who might he 
selected, without being subjected 
to the restrictive operation of 
the rule against perpetuities. 


I 

The “Wait and See” Doctrine 

The most serious aspect of 
this counter trend, however, re- 
mains to be described. To use 
the apt phrase of its chief pro- 
ponent, it is the “wait and see” 
doctrine. It means that the 
validity of contingent future in- 
terests under the rule against 
perpetuities is to be determined 
as of the time when the con- 
tingency occurs. 

Before entering upon a discus- 
sion of that doctrine, a brief 
statement of. the existing com- 
mon law rule’ on this matter 
should be made. First, let us re- 
call Gray’s shorthand statement 
of the rule, which is as follows: 
“No interest is good unless it 
must vest, if at all, not later 
than twenty-one years after 
some life in being at the creation 
of the interest.’ In applying this 
rule the validity of a future in- 
terest is, with one exception, 
determined by considering the 
facts as they exist at the time 
the period of the rule begins to 
run, this time commonly being 
the delivery of the deed or the 
death of the testator. The one 
exception arises when an ap- 
pointment under a general 
power to appoint by will only, or 








under a special power, is in- 
(Continued on page 6, col. 1) 

i Her le Law Review, 
Vo 

‘Meche University Pro- 

fe saw c f Legal Research, 
Unive ‘rsity of Michi 

(1931) No. 684, Cal 
S 114, ‘Ohi >L s (1931) 











ndiana Laws (1945) c. 216; Mich. 
ts (1949) No. 38; Wyoming Laws 


re erspective: 
Harv. 

















G45. This 

involved a device and to a church 

be holden and enjoyed by them so long 
they shall continue as @ ehureh,”’ nd if 
the ch poo be dissolved then the land was to 
yo te rtain named persons. A later clause 


* the wil 1 devised the residue of the estate 
’ The court deter- 
ar 


me named persons. 






1inst pe rpetuities ; 





of reverter in the testatrix’s 

‘ ‘which was validiy devised by the resi- 
d au Of course, under orthodox doc- 
trir the residuary clause created a void 
exec ory interest as well as the prior gift 
e x it was created by the same instru- 






the dete: -minable fee was 


teste atrix did not first create a 
» fee and then devise it, for she 
twice. See 2 Property Restate- 
and 












id 

f 158 (1936). Since, unfor- 

ini possibility of reverter is not 

bj » rule against perpetuities, this 

cis mits a testator, by placing a zi ift 

tl ary clause, to make it a possibil- 

yo and thi s exempt it from the 
rule it : 

I Fi jt urisdi ‘tion in which 
nos of vervaaia r are alienable, a per- 
son ¢ reate a determinable fee by one 

nveyance and assign the possibility of re- 


thereby reserves to himself, 
later conveyance. That is because one 
make tw o conveyances, taking effect at 
id . th erefo yre, can first 

rter and later 

but the recent 


verter, Ww hich he 









extends the evil to 

t tary t 
5. By the existing common law rule is 
meant the rule in jurisdictions other than 
Massachusetts and New Hampshire. The law 


of these 
6. Grau. Rule 
1191 (1942) 


states is later discussed. 
Against Perpetuities, 4th ed., 
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DIGESTS OF RECENT OPINIONS ' » | An examination of Mrs. Nico- | Rent Control Regulations 

s : nf |letta’s testimony and the record 
CRIMINAL LAW—The _ corro- | fact defendant knew that Cap-| discloses her testimony was not (Continued from page 1) |immediately. On the effectiim™! 
borative evidence required in| uzzi participated with Nicoletta|too vague or indefinite to meet -| date of this change, the accra!’ 
perjury cases may be supplied | in the operation of the machine|the requirements of the corro- | "0t available to the applicant at) sna) permit amendment, fy’?! 
either by a second witness or| and the sharing of the receipts. | borative rule, as contended. the time of the entry of the| proceedings affected hereby Mia 
Y. nc 


by proof of strong corroborat- 


ing circumstances. 


H 


At the trial the State produced 
evidence that Nicoletta and 


While at common law a hus- 
band or wife was disqualified 
from testifying in an action in 


original order; and 
(b) Where an order is entered 
denying an increase or decrease 


| DATED: November 5, 1954 


| Director of the Office of 


Chester K. Lizhagy’ 








CRIMINAL LAW — HUSBAND | Capuzzi were involved in operat- . 
AND WIFE—The testimony of | ing the machine and had weekly! which the other was a party in/in rent, any additional applica-| Control suc 
a wife is competent corrobora- | split between them the loss on|interest, that disqualification | tion or applications filed by @| ‘The purpose of this Regulati@ 
tive evidence in a perjury case | pay-offs and profits on moneys|has been modified by statutory | landlord or tenant for an in-|js to prevent harassm< at 7m 

is| collected by the machine. Nico- | enactments. Our present statute, | crease or decrease in rent With-/tenants and landlords whemlort 


even though her husband 
the alleged perjuror. 
HUSBAND AND WIFE — WIT- 


























, letta admitted he lied before the 


rm 


R. S. 2A:81-1 and 7 relating to 


| grand jury and testified defend- ; competency of witnesses as af- 




















in six (6) months after the 
entry of such original order shall 


within 
| there are recurring applicat; 


Short periods of 


Ung, fact 




























































NESSES—The common law ant, who was fully cognizant of !fected by marital relationship | be dismissed by the agency uN-/jnyolving the same hous a 
disqualification of a wife as a | the facts disclosed to him by | only provides that a spouse can-| less it affirmatively appears | space. It is deemed neces i. : 
witness no longer exists; the | Nicoletta, suborned him to test-|not be compelled to give evi-| from the application or proof) and in the public interest thill tc 
disqualification is by R. S.|ify falsely and assume full re-|dence in an action for divorce/that the original order did not/ this practice be controllé Bo ie : 
2A:81-1 and 7 limited only to| sponsibility assuring him he!on ground of adultery, against! dispose of the matter on the| fhis Change requires partial se 
the three instances listed needn't worry and that every-|the other in a criminal action,| merits or that the subsequent to include in their applicat a. 
therein. thing would be taken care of. or as to confidential communi- | application or applications were} gj] existing vrounds for re of oP 
Tt . ’ : cat The restrictions yunds awaile« > + § ies 4Cul t 
Digested from an opinion by|_. The State's second witness was | Catton _The restrictions do not;on grounds not available to/ when they file and will re 8 youl 
ges < é oa lic alifv anv - “r ‘ the <« ipant at % ; a ; r) 
Wachenfeld. J. rendered Nov. 8,| Mrs. Nicoletta, who corroborated | @squatlly any further than the); the applicant at the time the} jin dismissal of recurring app] ible 
1954. Supreme Court. State v.|the testimony of her husband , Provisions of the statute go. The| original order was entered. ications except on ground ~ 
JO4. - Oba . a > > se > nife test] lv as € . “ain } : ] 
2 eae a oo that Capuzzi received weekly|uUSe of the wife’s testimony as 2. The changes hereinbefore | available to such party 3 
Caporale. For appellent B. : - |corroboration even though the : ts ; . : : 3 quire 
Franklyn Boggia (Joseph H accountings and a split of the|*”** ee ee ough the! set forth, designated Change No.; time of the first applicat Wl, st 
é A 554 vue ° : > . IS nd is Pa me -rjiur , + - rOYICi . ] i+3 a me i 
Gaudielle. attvy). For the state profits of the machine. She | }usband is the alleged perjuror,|}9, any other provisions of the! for example, additional 96 
«il ait, « i. ‘ Ole > ; this 2a Se he A rn ee ae ae ; 2 * z oe ‘a a : 2:00- 
Ralph L. Fusco, Dep. Atty. Gen personally observed the trans-|@5 11 this case, hare been _&8p-| regulations to the contrary not-| improvements, increased ed 
(Guy W Callesi Pros) : actions and on one or two occa- stage np prior judicial decisions. withstanding, shall take effect | ices, rehabilitation, ete. ae 
Defendant was convicted of | Si0ms personally negotiated the — Nicoletta was competent — 3) ied 
subornation vf yerjury ind split of profits. and her testimony is entitled to} attention in the first instance, it} have apparently acted diffepd? 
Ss rn ( er cw < th ama -arranl erative woi = Ae > + “Ag TMi: t] 
te : 1 : perjury Defendant argues the pur-|!e same corroborative weight| would have granted the dis-|ently. This was not don P on 
appeals that anv or wi ‘c | eae ott 2 aia Raw wiiua ee ‘ : : from 
T indictment charged he Ported corroborative evidence as |“° hat of any other witness. missal without prejudice and so} Victor Lynn Lines was ee cs 
he Indictment charge 4 ‘ d 1 epvexea? Miter $4 ‘ . + : : ag 
Jrocured ca Ni sletta to com to commission of perjury was | Affirmed | would modify its order to that} cused from continuing as : oe 
¢ e he collects OC = s is . l axyten } >t i hejn ‘ > > } t r ’ 
mit perjury iia ‘the Bergen legally insufficient. Under this eee extent, no objection being made / defendant. The subsequ ref 
t > I rf e > orge . : : : aa . I Sins a . , ‘ Ls > “1 Pave , j ; I > 
erand jury and persuaded Point he argues Mrs. Nicoletta’s TRIAL—A party having a legal! by Victor Lynn Lines. The jury|fusal to vacate the order g olen 
Nic 5] tt " t e rie “i ks ve eae testimony is so indefinite as not] basis for opposing a motion for | returned verdicts for Bray and| dismissal was not error. ott 
Nicolettc O Ilalsel sSwec ‘ | = : nw ere ‘ ee : ares . sala notice 
he. Nicoletta. had on_ his ies ) meet the requirements of the} judgment must state such) for Victor Lynn Lines against|a motion for judgment @ vem! 
he. Nicoietta, nad ils wn z Ss ‘ 5 } “ rs “i a : ss ‘ 5 eos ee m 
behalf so rated a slot machine °O?reboration rule and that the| basis to the court when the} Gross. Gross appealed in both} state specifically the sit 
nail peratead a SiC nachine | ‘ F . ose ' ors + } = Sone ee Sass 3 1 suit, | 
ind tl at yn "Ca yuz7i had no ©oMmMon law concept of unity of | motion is made or suffer the | actions. He contends there was) therefor, so the party ith 
ana the one apuz. ada 10 - 2 . i | : . wine hanawce 1 wiovenes'? ¢ : 7 on } “A 4 
eee green ead ners aie : husband and wife excludes her] consequences resulting from a error because dismissal Ol the | must reveal the legal 8 soriy 
part ll e operation whereas 1n ; | : ° err comet 7 ee ae ae ee Di ee - : d 
Sie ee evidence as corroboration, as not| granting of the motion and a| action against Victor Lynn Lines| his objection. Objections my 
being proof from an independent | late entry of the objection. occured before he had an oppor-| be timely. If not made nell LEAD 
source distinct from the per- | TRIAL—CONTRIBUTION—It _ is degre to prove tort feasorship| the party must suffer the per ore 
juror | not error to grant a motion|° JS co-defendant. |of concealment. Under the cig ‘i : 
Heid: The requirement in| for dismissal made by a co-| Held: Prior to the recent con-/| cumstances, there is n . a 
0 perjury cases of corroborative defendant at the close of; tribution statute a joint tort-| cation for criticism ol a 
0 evidence of the testimony of a| plaintiff's case or to refuse to! feasor was not liable to a co-de- | court. The problem was new angi” ific 
LEGAL single witness is an exception to vacate the dismissal at the|fendant and could not be joined | novel and no procedure or prag*¥l"* 
latest rate FOR the general rule that one wit- close of the defendant's case is a third party defendant. Un- inact had been establish Pem@ Digest 
per annum ness’ testimony suffices in most| though this affects the defend- | Ger the act, a Joint judgment is/ Naps the best solution 1M ..4#BCODS 
ALL eases. New Jersey has not fol-| ant’s right to contribution, | not a necessary prerequisite to, cases hereaiter, in tol ( 
wed the rule obtaining in some! where the latter did not assert | contribution and the liability of a) where there is more a 
TRUST states that the testimony of two his possible right to contribu- | third party may be determined ndaant, wot be to 1 Coon 
FUNDS Witnesses is required but has tion in opposition to the|!n a separate suit for contribu- rudings on dismissals r 8 
adopted the test that the oath motion. tion after the basic judgment) circumstances are unusual ung Wha 
ar 7} ot4 . once . has en paid. To avoid ulti- | the conclusion of the enti nd 
fa single witness must be sup-|—In tort case where there is|!aS been paid. To avoid multi- | the concl n of the e1 pond 
Sunde Guewel'ep to: 1Gn00 orted by proof of strong corro- > th: » defendant it|Plicity of action, however, the 1! any co-defendant shall filtor 
by U. S. Govt instrumentality » | more lan one detendan 1 2 i . i : : 
ce : tanec f such : : lefendant does have the right | request. C 
- beteeatteds circumstances Of sucn is Suggested that rulings on)“ ae aes me . : 1 ? ht oaee : : : 
etior otek" bh ; + ) v ynder 14 + he Ontentic at the he 
ee ee eee ree e r as clearly to over- motions for dismissal be with-|'0 ™ove under R. R. 4:14-1 to The contention. “Sib the aie 
FREE PARKING at Kinney Garage ; 1c oath of defendant and heid until the conclusion of | 22S ina third Party Geseeeeer egy phan eor shibioieo gs a) ee aste 
‘ : ce ce i +3 t « ° : 8 i ? » jy le for ¢c ri- ray -ase iInftiuenc tn Ge ialnt 
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DIGESTS OF RECENT OPINIONS 


Report of State Bar 


RPORATIONS — Under R. R. of Aldecress and without elec- | Jr. Section Nominating 





ffectife 
uch application appear 


“€Mt uch application or 


S\UaUdp arity in the complaint. 
1ent 


{:36-2 application to the stock- 
N@,olders must be made or sat- 

factory reason for not making 
be- 
__ fore a stockholder’s derivative 
1a sit may be maintained and 
reasons 
must be set forth with particu- 


Othe requirement of prior re- 


VNe@ ort to stockholders or satis- 





i UmBiactory reason for failure 


to 


OM) jo so contained in R. R. 4:36-2 


h 


OUSiagi; not eliminated merely be- 


“CSSA -ause the wrongs complained 


‘St that could not be ratified by the 
is unnece 


ca stockholders, but 


S- 


Darc@siary where such course would 


1CallOMgl eopardize the action or whe 
ei@f; affirmatively appears 


rr 


re 
it 


resumf yould be futile or impractic- 
applet ble or otherwise unwarranted. 


applicability of the 


he The 
t of prior 


quirement 


1:36-2 will depend on the ci 


igement, 


oe 


re- 
recourse 
Rio stockholders made by R. R. 


r- 


umstances in each case, with 
ihe rule being practically ap- 
plied to protect the corpora- 
jon but not immunize officers 
‘W@ ‘rom accounting for misman- 


Held, on facts here, including 


refusal of officers to supp 


ly 


nembership list and by-laws, 


notice of charges to known 
members’ before instituting 
sit, was sufficient compliance 
‘ith R. R. 4:36-2 to permit 
jerivative suit. 

LEADING — Verification of 
“Seomplaint in derivative suit 


tating that facts alleged 


as 


known are true and those al- 
leged on information and be- 


ief are believed to be true, is 
“Asufficient. 

Per Digested from an opinion by 

liffcobs, J. rendered Nov. 8. Su- 

> Court. Escoett v. Aldecress 

als. For appellant—Samuel 

Coombs, Jr. (Carpenter, Gil- 

ir & Dwyer, attys. Robert 


Whalen on the 





brief For 
Flamm & Donm« 


ndents mor 

n Rosenkranz. For re- 

nt Aldecress—Losche & 

he. For other respondents 

nstein & Eisenstein. 

Plaintiff, a member of Alde- 

; County Club, filed a com- 

on behalf of himself and 


her members 


who desired 


alleging that defendant 








r Realty and Aldecress 









d Flamm conveyed land to 


possession as tenant 

lamm is the sole stock- 
ING | of Donmor, that he se- 
possession of the records 
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tion installed the other indivi- | 


11 defendants as officers, that 
he has assumed sole control of 
Aldecress and has diverted the 
assets and property of Aldecress 
through Donmor and by other 
means specified to his own use, 
that the action is brought to en- 
force the rights of Aldecress 
because it has failed to do so, 
that he demanded an account- 
ing from Aldecress on Dec. 2, 
1953 and that on Nov. 15, 1953 he 
had mailed a letter to all mem- 
of Aldecress known to him 
1g to their attention the 
iversion of assets and the fail- 
to hold elections and ac- 
count. The complaint demanded 
an accounting, appointment of a 
receiver and other equitable re- 
lief. It bore a short verification 
stating the statements were 
true to the best of plaintiff’s 
knowledge, information and be- 











nre 
ure 
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On Feb. 10, the Chancery 
Division directed that a list of 
the members of Aldecress be} 


furnished to plaintiff who was 
to mail a notice of suit and a 
copy of the complaint to each 
member. Thereafter defendants 
moved to dismiss the complaint. 
The trial court ruled that on the 
basis of the allegations plaintiff 


was relieved from the necessity 
of first applying to the trustees 
if Aldecress for action but that 


he was not relieved from seeking 
aid from the membership body 


and that the verification was 
insufficient. 
The court ruled the complaint 





would be stricken. Before 
order striking the complaint was 


entered, defendant applied for 
leave to file an amended com- 
plaint alleging in addition to the 


had requested 
and a copy of 


oi 
foregoing that he 


a membership list 


the by-laws but had been re- 
fused them, that many of the 
members were hand picked by | 
Flamm and afraid to cooperate 
and that for these reasons he 


did not pursue the membership 
further. The affidavit attached 
the amended complaint 
asserts plaintiff verifies the al- 
legations of fact are true on his 
own personal knowledge 


to 


and 
believes the allegations alleged to 
be made on information are true. 

On March 19 the court entered 





an order that the complaint 
failed to show plaintiff had 


sought aid from the membership 
as required by R. R. 4:36-2 and 


was not properly verified as re- 
quired by the same rule. The 
complaint was dismissed and 


leave to amend denied 





Held: The primary question 
is the effect to be given the 
provision of R. R. 4:36-2 that a 
stockholder’s complaint in a 
derivative suit must set forth 
the efforts of plaintiff to se- 


ire from the directors or trust- 


LU 


ees and, if necessary. from the 
shareholders, such action as he 





and the reasons for 
to obtain such action 


de 


failure 





or make such effort. This rule 
was taken from Federal Civil 
Rule 23 (b). The first part ol 






the rule is clear. Since the action 
asserted is that of the corpora- 
tion. the stockholder can only 
maintain it when the directors 
I abuse of their powers 


aulted in as the 


in 
in 





cor- 


1c 
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| Committee 
Pursuant to the constitution 
land bylaws of the Junior 
| Section, the following names are 
put in nomination for election 
| December 10, 1954 at the annual 
meeting of the Junior Section: 

N J State Bar 
|! Association - Richard L. Amster. 
Chairman, Junior Section - Rob- 
ice-Chairman, Jun- 
| jor Adrian M. Foley, 
Jr. Secretary, Junior Section - 
Frederick J. Gassert, Jr. 








Trustee, 


lert A. Pin. V 
| Section - 











| 

All members are advised that 
|}nominations may be made from 
| the floor at the above mentioned 
meeting. 
the suit until he has made ap- 
propriate den on the direc- 


tors or shows such demand 
would be useless. The court be- 
low held plaintiff alleged enough 


to make such demand _ useless 
and unnecessary 

In some cas¢ has been held 
| that recourse to the stockholders 
before institution of Suit was 
|necessary only where stock- 
| holder action feasible and 
| possible to provide the remedy 
|sought. Hoveve! most of the 


and require ap- 

to h stockholders 
even where non-ratifiable fraud- 
| ulent actions have been involved 
| and that a derivative suit should 
|not be entertained except where 
| recourse to botn dlrectors 
| stockholders has been either ex- 
| hausted or ex ed 


} 
cases go further 
plication t 

| 


Prior to Rule 3:23-2, now R. R. 
14:36-2, no requirement for prior 
| application stockholders 
was imposed rivative suits 
in New Jersey. The only 
ment was 
application to the d for 
action or that such application 
would be futile. The numerous 
stockholders derivati suits in 
our state gave rise to demands 
for greater on their 


a Sno 


lrectors 


Ve 
V 


rectric ms 





maintenance and ultimately re- |} 
sulted in the adoption of the 
Rule here inv The rule 
'does not give any blanket ex- 
emption in si where the 
wrongs complained cannot be 
ratified by tockholders; 
even there it may be profitable 
to call on the stockholders for 
support first. The requirement 
does give way, however, in the 


interests of justice; as where it 








would jeopardize the cause of 
action or where it affirmatively 
appears to be futile or lmprac- 
ticable or otherwise unwar- 
ranted. The determination will 
depend on the particular circum- 
stances in eacl se. The rule 
is to be appli protect cor- 
porations against strike suits but 
not to sub: immunize 
officers from a inting to the 


stockholders mismanage- 


ment. 











In the instant case plaintiff 
alleged demands for an account- 
ing, for a members! list and 
for the by-lax of which 
were refused, d notice to the 
members he knew. When he was 
wrongfully refused the member- 
ship list and the by-laws, he 
instituted this He should 
not be subjected to further pro- 
cedural requiremen as condi- 








instituting 
- demand or 
membership 


tions precedent 
this suit and fu 
application to the 
was not necessary 














The trial court so erred in 
holding the verification was in- 
sufficient because it was on 
information and belief. R.R. 4: 
36-2 requires it the complaint 
“shall be veri oath”. It 
was so verified. The rule does 
not require that the sources 
of information and belief be 
set forth. Plaintiff sought no 
ad interim or ex parte relief 
and the verification on the 
amended complaint was suffi- 


cient. 
Reversed. 


and | 


require- | peals for the Third Circuit; Hon. 


Wing of a prior| 


Regional Moot Court Competition To Be Held 
Tomorrow and Saturday 





The fifth annual National 
moot court competition for the 
law schools of this area will be 
held irmthe Federal Building at 


Ninth and Chestnut Streets, 
Philadelphia, on Friday and 
Saturday, November 19th and 


20th. The law schools competing 
will include University of Penn- 
sylvania (two teams), Temple 
University, University of Pitts- 
burgh, Rutgers University (Cam- 
den and Newark Divisions), 
Seton Hall and Villanova. 
Preliminary arguments will be 
conducted at 3 o’clock Friday 
afternoon and semifinal argu- 


ments will be at 8 o’clock Friday | 


evening. The final argument 
will take place at 10 o'clock 
Saturday morning. The winner 
of the final argument will be 
eligible to compete against the 
winners of the other regional 
arguments at the final compe- 
tition to be held in New York 
City. 

The question to be argued in 
this year’s competion is whether 
a union has the right to picket 
a retail store for the purpose of 
persuading its employes to join 
the union where none of the 
employes are members of the 
union and all, in fact, have re- 
fused to join the union. 

Judges for the arguments, 
which are sponsored by the 
Professional Education Commit- 
tee and the Executive Committee 
of the Junior Bar Association 
of the Philadelphia Bar Associa- 
tion, will be as follows: 

Hon. John Biggs, Jr., chief 
judge and Hon. Herbert F. Good- 
rich, Hon. Harry E. Kalodner 


|and Hon. William H. Hastie, of 


the United States Court of Ap- 


Thomas J. Clary, Hon. Allan K. 
Grim, Hon. John W. Lord, Jr. 
and Hon. Thomas M. Madden, 
of the District Court of the 
United States; Hon. Horace 
Stern, Chief Justice of the 


| Supreme Court of Pennsylvania; 


Hon. G. Dixon Speakman and 


Hon. Mark A. Sullivan, Jr., of 
the Superior Court of New 
Hon. r: 


Jersey; 


Alexander 





; Waugh, of the Essex County 
court; Hon. Theodore L. Reimel 
and Hon. Edward J. Griffiths, 
of the Courts of Common Pleas 
| of Philadelphia County; Hon. 

Grover C. Richman, Jr., Attor- 
| ney General of New Jersey; Hon. 
|Frank F. Truscott, Attorney 
/General of Pennsylvania; C. 
| Brewster Rhoads, Esq., chan- 
cellor of the Philadelphia Bar 
Association; M. Herbert Syme, 
Esq., Kenneth Souser, Esq., 
Thomas Parsonnet, Esq., and M. 
| H. Goldstein, Esq. 

Briefs for the contestants 
have been printed by The Legal 
Intelligencer and the Interna- 
tional Printing Company. Prizes 
for the contestants have been 
donated by the American Law 


Institute and the George T. Bisel 
Company. 
The judges and contestants 


will be guests of the Philadelphia 
Bar Association at a luncheon 
to be held in the Benjamin 
Franklin Hotel at noon on Sat- 
urday after the final argument. 
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Protective Policy 


This policy gives complete protec- 
tion to all lawyers, whether they 
are in General Practice, Title 
Specialists, Title Searchers, Negli- 
gence Attorneys, Patent Attorneys 
or in any other special field of law. 


You are insured under this policy 
against claims arising from amy 
negligent act, any error, or any 
omission occurring in the per- 
formance of any professional ser- 
vice rendered to your clients. 
Write today for descriptive 
pamphlet and schedule of rates 
1180 Raymond Boulevard 
Newark 2, N. J. 
Mitchell 2-2965 or MArket 4-1900 
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The Greater Good For The Greater Number 


Given several hundred cases scheduled for hearing on motions, 
pretrial conferences and trials every week, in a large and litigious 
county such as Essex, it would indeed be miraculous if now and 
then a lawyer was not confronted with some dilemma involving 
a calendar conflict requiring an adjournment or other relief. 
Simultaneous engagements 1n two or more counties, absent wit- 
nesses, incomplete preparation, unanswered interrogatories, are 
just a few of the situations that may arise to plague both the 
lawyer and the assignment judge. Not only the judges and lawyers 
concerned in a particular case are affected by a requested last 
minute change in a court calendar, but other judges and lawyers, 
and the public as litigants and taxpayers, are also affected. 
Addressing the Essex County Bar Association on Monday evening, 
Superior Court Judge G. Dixon Speakman went to great lengths 
to explain some of the broader considerations involved in the 
preparation of calendars and in having the wheels of justice 
proceed at a reasonable and even rate. 

In the first place, the rules provide adequate time for the 
preparation of the average case for pretrial conference and trial. 
Where counsel can demonstrate his need for more time, and 
fairly prompt application is made for such time, the court usually 
grants the request. In the absence of such notice from counsel, 
an assignment judge may quite reasonably assume that there 
has been timely compliance with all pleading and discovery pro- 
visions of the rules of court and that the case is being prepared 
for trial within 3 to 4 months after the parties have joined issue. 

Judge Speakman pointed out quite impressively that it was| 
necessary to have an adequate number of cases ready for the 
number of judges that have been made available in Essex County. 
The caseload for each judge has been carefully guaged and with 
the bar’s cooperation New Jersey’s administration of justice can 
continue to merit the genera! acclaim that has been accorded to it. 





Without the bar’s cooperation there can be difficulties which | 
require remedial measures. Experience has been a teacher in eed 
respect, said the learned judge. Thus for example, at first, out of | 
a desire to release lawyers from what seemed to be useless waiting 


for cases to be reached he would hold each day only the minimum | 
number of cases he deemed to be necessary to meet the con- 
tingency of the completion of cases in course of trial. He soon 
learned that too often settlements of many such cases frequently 
left judges without ready cases to try. In most instances, the 
possibility or probability of settlement had not been mentioned 
to the assignment judge so that he could make adequate pro- 
visions for such contingencies. Such thoughtlessness on the part 
of counsel caused not only much wasted judicial time but delayed 
the presentation of some other ready cases where the need for 
relief may have been urgent to the parties involved. Such ex- 
periences of course, lead assignment judges as a precautionary 
measure to hold a much larger number of cases in reserve, 
with many lawyers spending valuable time just waiting to be 
reached. 

The principal point made by Judge Speakman was the need 
for continued cooperation between bench and bar in matters of 
the calendar. Most lawyers have long recognized that where 
seasonable applications for extensions of time are made, the 
courts have been fairly liberal in allowing them. And where the 
bar has cooperated with the courts in such matters as full dis- 
closure of settlement possibilities and in supplying the court with 
more accurate estimates as to the time it will take to pre-try or 
try a case there has been a net gain to the courts, other lawyers, 
clients and the public in general. 

Before a lawyer complains about his treatment on an appli- 
cation for an adjournment or for an extension of time he might 
well ask himself—was my application timely? who besides myself 
will be affected? how many judges, lawyers and litigants would 
be adversely affected if other lawyers made the same request 
on the same grounds at the same time? 

Judge Speakman spoke without notes and, indeed, without 
a title to his adress but his message was one that was of interest 
to every lawyer in the state. 














Order Appointing Bar Examiners 





3. Frank M. Travaline, Jr., to 
serve for a _ term. expiring 
December 31, 1957; and 

FURTHER ORDERED that ef- 


SUPREME COURT OF { 
NEW JERSEY 


ORDERED that the terms of the | 
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Supreme Court Orders and Appointments 





DISTRICT COURT PRESIDING JUDGES AND 
SUPERVISING CLERKS 
SUPREME COURT OF NEW JERSEY 
ORDERED that the following Judges and Clerks of the 
County District Courts are hereby designated, pursuant to N. J. S. 
2A:6-13, 17, the Presiding Judges and Supervising Clerks in the 
counties indicated for the calendar year 1955, and the principal 
office of the courts in such counties shall be in the city indicated: 


County Presiding Judge Supervising Clerk 
Bergen Hon. John D. Lynn Frank H. Moloney 
Essex Hon. Walter H. Conklin Louis Hecht 
Hudson Hon. Furman W. Reeves B. Frances Marron 
Middlesex Hon. George R. Morrison Raymond J. Stafford 
Monmouth Hon. Alton V. Evans Roy Bowman 

Morris Hon. Frank C. Scerbo Louis Marion 
Passaic Hon. Arthur C. Dunn Frank Grath 

Union Hon. Carroll W. Hopkins Ralph H. Martone 


By the Court, 
/s/ Arthur T. Vanderbilt 
Cid. 


PRECEPTOR - CLERK RELATIONSHIP COMMITTEE 
SUPREME COURT OF NEW JERSEY 
ORDERED that pursuant to Rule 1:20-5 the following are 
appointed to the State Committee on the Preceptor-Clerk Rela- 
tionship for the terms indicated: 


Dated: November 15, 1954 





Term Expiring on 
December 3lst of 








Member the Year Noted 
Mahlon Pitney, Chairman 1956 
William B. Hutchinson, Jr 1957 
James A. Major 1957 
Edward S. Miller 1957 
William W. Evans 1956 
James A. Waldron 1956 
I. Charles Lifland 1955 
Robert A. Matthews 1955 
1955 


Ralph W. Wescott 

FURTHER ORDERED that upon the expiration of the term 
of any member, he shall continue to serve until the appointment | 
of a successor; 

FURTHER ORDERED that the member designated as chair- 
man shall serve as such until December 31, 1955. 
By the Court, 

/s/ Arthur T. Vanderbilt 
C.20: 


Dated: November 15, 1954 





MUNICIPAL COURT COMMITTEE 
SUPREME COURT OF NEW JERSEY 
ORDERED that the following are appointed to the Municipal 
Court Committee for the terms indicated: 
Term Expiring en 
December 3lst of 





| Member the Year Noted 
Henry W. Clement, Chairman 1955 
Robert E. Boakes 1957 
Lawrence Garofalo 1957 
Charles W. L. Summerill 1957 
Paul R. Chesebro 1956 
Harold M. Kain 1956 
Charles J. Stevens 1956 
George W. King 1955 
1955 


Joseph B. Sugrue 
By the Court, 
/s/ Arthur T. Vanderbilt 
C. J. 


‘ETHICS AND GRIEVANCE COMMITTEES 
SUPREME COURT OF Essex County 


Dated: November 15, 1954 





1957 


‘that the 1955 state leg 


ito do. 


|Monmouth County 


‘Ocean County 


| J. Lester Yoder, Jr. 





members of the Board of Bar | 


Examiners are revised as follows: 


1. Godfrey W. Schroth, to 
serve for a term’ expiring 
December 31, 1955. 


2. Harry Nadell, to serve for 
a term expiring December 31, 
1956; and 


fective January 1, 1955 Harry 

iNadell is designated as the 

{chairman of the Board of Bar 
| Examiners. 

By the Court, 

/s/ Arthur T. Vanderbilt | 

C. J. 

| Dated: November 15, 1954 


| William Gallner 


to the Ethics and Grievance 
Committees in the counties and 
for the terms indicated: 
Atlantic County 

Term Expires Dec. 31 
Robert L. Warke, Chairman 1956 


John Lloyd, Jr. 1957 
Hiram Steelman 1957 
James N. Butler 1955 
Bergen County 

Lewis D. Mowry, Jr., Chm. 1955 
Leland F, Ferry 1957 
Paul T. Huckin .... 1957 
Milton T. Lasher 1957 
Michael A. Dwyer 1956 
James M. Muth ... 1956 
Francis G. Schmid, Jr. 1956 
Raymond G. Betsch 1955 
Dominick F. Pachella 1955 


Burlington County 

Arthur W. Lewis, Chairman 
Lester A. Drenk 

Stanley K. Heilbron 
Willard F. Lippincott 


1955 
1957 
1957 
1956 


George M. Hillman 1955 
Camden County 
Vincent L. Gallaher, Chm. 1956 


William G. Bischoff ..1957 


David F. Greenberg 1957 
Blaine E. Capehart .... 1955 
James Hunter, III 1955 
Cape May County 

French B. Loveland, Chm. 1956 


1957 
1957 


John E. Boswell 
Irving Shenberg 





David L. Horuvitz .... 
Nathaniel Rogovoy 1957 
1995 
M. Joseph Greenblatt 1955 


Jonathan W. Acton 1955 
T. Millet Hand 1955 
Cumberland County 

Russell S. Henderson, Chm. 1956 | 


1957 | 


NEW JERSEY Arthur J. Connolly, Chm. 
Ordered that pursuant to Rule William L. Dill, Jr. 1957 
1:16 the following are appointed | Alan V. Lowenstein 1957 


1956 
1956 
. 1956 
1955 
1955 
1955 


James E. Fagan 

John S. Foster .... 

Morris Schnitzer 

John J. Clancy 

Ward J. Herbert 

Israel Spicer .... 

Gloucester County 

Joseph J. Summerill, Jr., 
Chairman 

E. Milton Hannold 

Frank L. Johnson 

George B. Marshall 

John J. Kitchen 

Hudson County 

Charles W. Broadhurst 
Chairman .. ; 

Thomas L. Morrissey 

Horace K. Roberson 

Milton Rosenkranz 

Philip G. Nessanbaum .... 

J. Harry O’Brien 

Herbert Ziff 

Emil W. A. Schumann 

Hunterdon County 

Clyde C. Jefferson, Chm. 

J. Knox Felter 

Philip Faherty, Jr. 

Sidney Kirschen 


1956 

1957 | 
1957 | 
1957 | 


. 1955 | 


1955 | 
1957 | 
1957 
1957 
1956 
1956 
1956 | 
1955 | 


1955 
1957 
. 1956 
. 1955 


Mercer County 

George E. Meredith, Chm. .. 1956 
John J. Connell 1957 
Bruce H. French 1957 
Samuel Rudner 1957 
Joseph Fishberg 1956 
Crawford Jamieson 1955 


J. Mitchell Reese 1955 


Middlesex County 





Samuel Hoffman, Chairman 1956 
Douglas M. Hicks .... 1957 
Morgan Seiffert 1956 
Francis M. Seaman 1955 
Leon Semer .. Aaao 


| T. Girard Wharton 
| James I. Bowers 


| Frederic G. Weber 
| James M. Barry 
|Emanuel A. Honig 
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Administrator To Eve, CI 
Texas Case Load Urgeg 





Austin (ACCN)—Two Proposal 
aimed at improving judicigy 
administration in Texas wep 0! 
referred to a committee fopeule 
study by the Texas Civil Judicjaton 
council. rha 








The proposals, both of whigg: 
were suggested by council pregj5 
dent Gordon Simpson of Daj); 
recommended: 


istrator, to serve under directi, 
of the state Supreme Court & 
equalize caseloads of Texas p; 
trict Courts. The court 
transfers cases among t 





the 
Courts of Civil Appeals to relie 
crowded dockets. 

2—Expansion of the jurisdig 
tion of County courts. The 
sent state law, passed in 
provides that County 
shall try civil cases involyj 
less than $500, and either C 
or District Courts handle 
involving $500 to $1,000. D 
judges now handle every 
over $1,000. 

Simpson, a former member 
the state Supreme Cou 
a State administrator could ke 
check constantly on the busin 
of the 140 District Courts in: 
state. Ten of them were set 
this year on a temporary 
to help speed up trials in coun:; 
where litigation is heaviest, 

Gov. Shivers has 





ny 











oT 











Gru 
create a board to revise cou 
districts, a job which the la 
makers themselves have fa: 


sGu 








John V. Crowell 

Robert H. Maida 

Abraham Frankel 

John M. Pillsbury 

Morris County 

James W. Phelan, Chairman 19 
Edmund A. Hays 19 
Ben D. White 

Clifford A. Johnson 

Worrall F. Mountain, Jr 











Edward W. Haines, Chm. 
William W. Whitson 


Armand F. Jones 
Passaic County 

William F. Johnson, Chm. 
Benjamin M. Taub 
Forster W. Freeman, Jr. 
Winthrop Watson 
Edward G. Weiss 

Salem County 

Alvin R. Featherer, Chm. 
W. Orvyl Schalick 
Wayland A. Lucas .... 

H. Norris Mangan 
Somerset County 

Allan M. Rinehart, Chm. 
Augustus S. Dreier 








Grover F. Kipsey 
Sussex County 
Willis Sherred, Chairman 





Union County 
Robert S. Snevily, 
Richard F. Green 
John M. Mackenzie 
David Needell 





| Joseph I. Bedell 


Frederick C, Kentz 
Julius Kwalick 

Gustave G. Kein, Jr. 
A. Donald McKenzie, Jr. 


Sy 


Warren County 


John H. Pursel, Chairman } 
Martin Bry-Nildsen, Jr. ; 
Frank J. Kingsfield 
Archie Roth sas “ 
Further ordered that upon: 
expiration of the term oc: 
member, he shall continue 
serve until the appointme: 
a successor; and 
Further ordered that the mea 
bers designated as chal= 
shall serve as such until Deté 
ber 31, 1955. 
By the Court, be 
/s/ Arthur T, Vance 
GC. d. 
Dated: November 15, 1954 











Al 








Eve, Character and Fitness 


Irged Committees 
roposay SUPREME COURT OF 
judielll NEW JERSEY 


1S wep ORDERED that pursuant to 
tee fggeule 1:20-6 the following are 
Judicigkppointed to the Committees on 
‘naracter and Fitness in the 
inties indicated for the year 
oreg 55: 
f Daligghtlantic County—Charles_  S. 
fore, Chairman, Wm. Elmer 
rown, Jr., David Perskie. 
rgen County—Frank H. Hen- 
sy, Chairman, Warren Dixon, 
:, W. Adriance Kipp, Jr., Jesse 
Leslie, Francis V. D. Lloyd. 
urlington County — Frank A. 
irickson, Chairman, Charles 
| Rigg, Harold B. Wells. 
tamden County—Floyd H. Brad- 
-y, Chairman, Mitchell H. Co- 
Edward T. Curry, John H. 
iners, Jr., Ralph W. Wescott. 
ape May County—Nathan C. 
lier, Chairman, Herbert F. 
mpbell, Palmer M. Way, Jr. 
mberland County—W. Howard 
*:arp, Chairman, Keron D. 
rhance, LeRoy W. Loder. 
issex County—T. McCurdy 
: h, Chairman, Marshall 
owley, Donal C. Fox, Joseph 
Harrison, David M. Satz, Sr., 
verett M. Sherer, David Stof- 
rr, Joseph B. Sugrue, Willard 
; Woelper. 
joucester County — William B. 
ramer, Chairman, Laurence L. 
in, Guy Lee, Jr. 
uge on County—Edmund S. 
ohnson, Chairman, James B. 
ory, Frederick K. Hopkins, 
d M. Klausner, Raymond J. 
tis, Frederic W. Schumann 
unterdon County — George K. 






f whi 


3] 
al 






























arge, Chairman, Herbert T. 
? @:isel, Jr.. Edgar W. Hunt. 
Om. .@Mercer County—Herbert W. 
ackes, Chairman, J. Conner 


tench, H. Collin Minton, Jr. 






iddlesex County—DuBois S. 
nompson, Chairman, Heston N. 
tts, Bernard W. Vogel. 
onmouth County—Henry E. 
tkerson, Jr., Chairman J. 
r Carton, Alton V. Evans, 


neodore D. Parsons, J. Frank 
eigand. 
forris County —C. Stanley 
n. ..1%™fnith, Chairman, Scott M. Long, 
13, Edward K. Mills, Jr. 
kean County—J. Elmer Mat- 
sews, Chairman, Franklin H. 
ery, John J. Ewart. 
assaic County—Filbert L. Ro- 
enstein, Chairman, Arthur S. 
roin, James M. Dunn, William 
, Evans, Peter Hofstra. 
alem County—John M. Sum- 
rill, Jr., Chairman, Joseph 











Fvanc 


merset County—George W. 
-@ecair, Chairman, Joseph C. 
“@urphy, Arthur A. Palmer, Jr. 
ussex County—Henry T. Kays, 
2a an, Francis E. Bright, 
er Friedman. 
tion County—Phidias L. Pollis, 
“airman, J. Jerome Kaplon, 
n B. O’Connor, Charles J. 











an Garren County—Saul N. Sche- 
“er, Chairman, Wilbur M. 
sh, George M. Shipman. 
By the Court, 
S/ Arthur T. Vanderbilt 
C.J: 


ated: November 15, 1954 
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Criminal Law Study \Court Refuses To Limit Picketing When Peaceful 


(Continued from page 1) 





offices, is a leading figure in the 
legal profession in the United 
States. He has had a _ dis- 
tinguished career as a lawyer 
and in public life. He served the 
Nation with distinction in both 
world wars, winning the sobri- 
quet “Wild Bill” as a leader of 


combat troops in France in 
World War I. He also received 
the Congressional Medal of 


Honor and was decorated by 
several other nations for bravery 
in military action. He organized 
and directed the OSS, World 
War II intelligence agency. 


In announcing the appoint- | 
President | 


ment of Donovan, 
Wright declared: 

“He will give dynamic leader- 
ship to this important project. 
The need for better law en- 
forcement in this country is 
apparent. It is a problem calling 
for the best leadership in the 
legal profession. The planning 
phase of the study has been 
completed under the personal 
direction of the late Justice 
Jackson, and we may now be 
assured that those plans and 
their broad objectives will 
carried out.” 

Wright also commended Chief 
Justice Warren for what he 
termed “another public service 
of real significance” in agreeing 
to serve as advisor of the com- 
mittee. He explained the Chief 
Justice would consult with the 
committee to the extent his 
judicial duties allow. 

Shortly before his recent 
death Justice Jackson said the 
study would be “a _ thorough, 
impartial and workmanlike sur- 
vey of the criminal 
in this country” which would lay 
the groundwork for improved 
law enforcement for generations 
to come. The study, he estimated, 
m require three years. 


ight 


46 4iv 


In addition to Chairman Don- | 
ovan, two other new members of | 


the committee were appointed 
by President Wright. They are: 

Judge Bolitha J. Laws, Wash- 
ington, D. C., chief judge of the 
United States District Court for 
the District of Columbia. 


Floyd E. Thompson, Chicago, | 


former Chief Justice of the 
Illinois Supreme Court. 

Other members of the special 
committee are Dean Albert J. 
Harno, of the University of Illi- 
nois College of Law, Urbana; W. 
Warren Olney, 3rd, assistant 
United States Attorney General 
in charge of the Criminal Divi- 


sion of the Justice Department, | 
and Walter P. Armstrong, Jr., of | 


Memphis, chairman of the ABA 
Criminal Law Section. Arthur H. 
Sherry, of Berkeley, Calif., mem- 
ber of the University 


fornia Law School faculty, is 


executive director for the com- | 


mittee. 





Announcement 


Mortimer D. Heutlinger has 
resumed the general practice 
of law at 26-13th Avenue, 
Newark 2, N. J. 








Superior Court Examiner 
Notary Public 


MORRIS WAXMAN 
Certified Shorthand Reporter 


DEPOSITIONS - GENERAL REPORTING - HEARINGS 


850 Broad Street, Newark, N.J. 
Mitchell 3-1440 
Night Phone WAverly 3-2467 




















: LAW PRINTERS 


Specialists 
APPENDICES AND BRIEFS ON APPEAL 


ARTHUR W. CROSS, INC. 


New Jersey Division of 


PANDICK PRESS, INC. 


71-73 CLINTON STREET, NEWARK 5, N. }. 
oe TELEPHONE MARKET 3-4994 

















Donovan, senior partner in| 
one of New York’s largest law | 


processes | 


of Cali- | 





N. Y.’s Highest Court Upholds 
Labor Board 


Albany (ACCN)—A _  4-to-3 
‘opinion handed down by the 
| New York state Court of Appeals 
held that an employer could not 
|interfere with labor union rep- 
resentatives who picketed his 
place of business peacefully in 
|an attempt to recruit his em- 
ployees, no matter how long the 
picketing continued. 

In refusing to grant an in- 
|junction against such union 
lactivity to a New York City 








Ninety Two Pass October 


Attorneys Exam 


The State Board of Bar Ex- 
laminers on Friday announced 
ithe results of the October bar 
| examination One hundred forty 
|one applicants took the exam- 
|ination. Ninety two passed. 

| The new attorneys who have 
|completed their clerkship will be 
| sworn in on Thursday, December 
|2nd before the full Supreme 
|Court at the State House Annex. 
| Those who passed are listed 
|below. The 


| the name indicates that the| 


| clerkship is not completed. 
|*Thomas Aljian 
| *Harris Aron 
| Roy S. Baylinson 
| George L. Beffa 
| Lawrence Bilder 
|*Paul L. Blenden 
| John M. Boyle 
| Coleman Thomas Brennan 
| William W. Broadbent 
| *Kenneth Brookman 
| *Daniel J. Caliri 
| William H. Campbell 
| Dominick A. Cerrato 
| Harry H. Chandless, Jr. 
| *Richard E. Cherin 
*Joseph A. Clarken, Jr. 
| David W. Conrad 
Edward G. D’Alessandro 
| Thomas F. Dalton 
| Charles W. Davies 
Louis Robert de Filippis 
| * John W. Devine 
| Joseph E. D’Imperio 
| Edwin M. Dotten, Jr 
Arthur C. Dwyer 
Angelo J. Falciani 
Kenneth H. Fast 
*Richard Joseph Feinberg 
E. Stevenson Fluharty 
Stephen J. Foley 
*Carl A. Frahn 
Thomas H. Gassert 
| John F. Geaney, Jr 
Joseph P. Greco 
Malcolm H. Greenberg 
*Manuel H. Greenberg 
Milton Gurny 
| *Allen S. Gutfleish 
Nicholas H. Hagoort, Jr. 
*Charles J. Harrington, Jr. 
Frank W. Hoak 
Paul R. Huot 
Stewart M. Hutt 
Frank C. Italiano 
*Frank H. Itkin 
*James M. Keating 
| William T. Kelleher 
John R. Kennedy 
Guy Lanza 
| Edward G. Layt 
| Alex Lazorisak 
Emanuel Liebman 
Theodore Alan Lobsenz 
Daniel I. Lubetkin 
| Edward G. Madden, 
; Seymour I. Marcus 
| *Aldan O. Markson 
*Francis A. Mastro 
| Patrick J. McGann 
Albert F. McGee, Jr 
Thomas F. McGuire 
| William P. Michalski 
| William Miller 
*Donald H. Mintz 
Frederick J. Moench 
Richard J. Murray 
Paul A. Nolle 
Lawrence Reich 
Francis G. Reuss, Jr 
Spencer C. Ridgway 
Mortimer A. Rogers 
V. Seeley Romaine 
*Joseph T. Ryan 
*Nicholas Scalera 
*William I. Schapiro 
Charles C. Schock, Jr. 
*Francis M. Shawl 
*Peter Shebell, Jr 
*Edmund P. Shevlin 
Thomas J. Shusted 
tanley N. Silverman 
Lewis C. Stanley 
Clifford W. Starrett 
Richard D. Sutton 
*Birger M. Sween 
| Anthony P. Tunney, Jr. 
| Richard B. Wachenfeld 
*James D. Warren 
| Stephen B. Wiley 
*William C. Williams, Jr. 
Robert T. Woodruff 
| Robert E. Young 


Jr 


Jr. 


JF. 





asterisk preceding | 


liquor store owner whose es- 
tablishment was picketed for 
two years by an AFL union, the 
state’s highest court reversed a 
lower, court finding that the 
picketing was unlawful because 
it sought to force the employer 
to negotiate, rather than aim- 
ing at enrollment of the em- 
ployees as union members. 
Written by Judge Marvin R. 
Dye, the high court’s majority 
opinion asserted that the evi- 
dence before the court did not 
indicate that the picketing 





could be considered as having 


|had “an unlawful objective.” 
Involved in the case was a dis- 
|pute between Sidney J. Wood, 


| 


proprietor of the Fifty-third 
Street Subway Liquor Store in 


| Manhattan, and Local 122, Wine 





& Liquor Store Employees Union, 

The union approached Wood 
in October, 1951, and informed 
him it intended to attempt to 
organize his three sales clerks. 
After he refused to consider a 
union shop proposal, the union 
began to picket his store with 
signs pointing out that his em- 
ployees were non-union. 

During the two years in which 
the picketing continued, the 
|clerks refused to join the union. 
|Wood tried to get the state 
| Labor Relations board to order 
/an election to determine whether 
ithe union should be the recog- 
{nized bargaining agent, but the 
|board refused on the grounds 
ithat the picketing simply was 
|union organizational activity. 

Wood then went into the state 
| Supreme court in search of an 
|injunction against the picketing, 
|but his action was dismissed 
| there, also. 
| He then appealed to the Ap- 
| pellate Division of the state Su- 
| preme court, which granted him 
|a ruling against the union ac- 
| tivity. 


In reversing this ruling, the) 
| state Court of Appeals held that | 
|the fact that the picketing had | 


'continued for two years, without 


| veing successful in enlisting any | 


|new members for the union, was 
{not a controling factor in the 
| case. 
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TITLE INSURANCE 


AND 


SEARCHES 


In All of 
New Jersey, New York, 
Pennsylvania and 
Connecticut 


CHELSEA TITLE and 
GUARANTY COMPANY 


MAIN OFFICE: 
Boardwalk National Bank Building 
Atlantic City, N. J. 


Branch Offices throughout the State 
Plant Established 1888 
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| 
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| 
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ESSEX 


FINANCE & FACTORS 
CORPORATION 


Specialists in Financing 


* Accounts Receivable 
° Inventory 
* Machinery 


Brokers Protected 


786 Broad Street 
Newark 2, N. J. 
MArket 3-8576 














30,000 


“STARTER” 


CERTIFICATIONS 





| Expedite the 





| Title Search Job 


T G & T “approved attorneys,” located anywhere 


throughout the State of New Jersey will—by con- 
tacting our Hackensack office, find at their disposal 
a wealth of valuable recorded information, include 
ing our 50,000 COMPLETED EXAMINATIONS to facilis 
tate their work of title search and examination. 


The personnel of our New Jersey offices cordially 
invite qualified members of the legal profession to 
discuss arangements for acting in the capacity of 
approved T G & T counsel. 


TITLE GUARANTEE 
He] and Trust Company 


HEAD OFFICE: 176 BROADWAY, N. Y. 38 « WOrth 4-1000 


NEW JERSEY OFFICES 
NEWARK OFFICE: 1180 Raymond Blvd.: MArket 4-1331 
HACKENSACK OFFICE: 19 Banta Place: HUbbard 7-4300 











Page Six 


NEW JERSEY LAW JOURNAL, THURSDAY, NOVEMBER 18, 1954 


77-N. J. L. J. Index Page LB 
an 























AMERICAN LEGAL SCENES 
Exclusively Designed for the Legal Profession 


IDEAL FOR ANY HOLIDAY GREETINGS 








CARDS 6% 


x 45%, 


A 


IVORY LAID STOCK, FRENCH FOLD. 
ENVELOPES TO MATCH WITH SQUARE FLAP 


ANOTHER ALL-STATE EXCLUSIVE! 


4 Original Scenes Apropos the N. J. Lawyer 
SERIES 


PRINTED 2 COLORS ON FINE 


8x 10 SIZE SUITABLE FOR FRAMING WILL BE 
AVAILABLE AT A LATER DATE 


Ovo Vapis 


T 


QUO VADIS 


#2. THE IRATE PLAINTIFF 





The Rule Against Perpetuities 





(Continued from page 1) 


volved. In those cases, though 
the period is counted from the 


|creation of the power, the val- 


idity of the appointment is de- 
termined by a consideration of 
facts as they exist at the time 
when the power is exercised.’ 
Early in 1952, Professor W. 
Barton Leach, of the Harvard 
Law School, published two sub- 
stantially identical articles, one 
in the Harvard Law Review’ and 
one in the Law Quarterly Re- 
view,’ in which he advocated 
legislation modifying the com- 
mon law rule against perpetu- 
ities so that the validity of a 
contingent interest would be de- 
termined in the light of events 
existing when the contingency 
occurred. ‘“‘Whatever reason may 


be adduced through either 
ancient authority or present 
contrivance.” he says, “I am 


certain that the better reason 
is opposed to the current doc- 
trine. By hypothesis the interests 


in question are all contingent 
. Why should we not ‘wait and 
see’ to determine whether the 


contingency happens within the 
period of the Rule?’”’ 

Later in 1952, when the 
American Law of Property came 
off the press, similar views were 
expressed in Part XXIV, written 
by Professor Leach and Mr. 
Owen Tudor, of the Boston bar. 
These views are indicated by the 
the following exerpt:" “The 
reason, if any, for the rule that, 
in case of a devise or bequest, 
the courts will not ‘wait and see’ 
whether events actually turn 
out in such a way as to cause 
all interests to vest within the 
period of perpetuities is this: 
As soon as an interest is created 
its validity should be capable 
of ascertainment. The present 
writers do not consider this an 
adequate reason—by hypothesis 
the remainder is a contingent, so 
all the parties must ‘wait and see’ 
whether the contingencies hap- 
pen within the period of the 
Rule?” 

A few months after the pub- 
lication of the American Law of 
Property, the Supreme Judicial 
Court of Massachusetts handed 
down its decision in the case of 


The youngest grandchild who 
attained the age of fifty was in 
being when the trust was crea- 
ted, and no grandchildren were 
born after the trust was set up. 
The power was not exercised. 
The court held that the provi- 
sion for distribution was valid 
under the rule against perpetu- 
ities. Citing the American Law 
of Property,* from which quo- 
tation has herein been made, 
the court reasoned that, since 
the facts existing when a special 
power of appointment is exer- 
cised may be considered in de- 
termining the validity of the 
appointment, it should also be 
possible, in determining the 
validity of a gift in default, to 
con sider facts existing when the 
donee dies and the power is un- 
exercised. 

This, of course, 
from accepting the “wait and 
see” doctrine in entirety, 
and would seem merely to ex- 
tend the doctrine to a gift in de- 
fault of appointment. Moreover, 
the case could have been decided 
on a perfectly orthodox ground 
which the court referred to but 
did not rely on the time the 
trust was created, the settlor 
was eighty-one years old and a 
widower. His only children then 
living were two daughters, one 
aged fifty-nine years and the 
other fifty-five years. It could 
fairly, therefore, be assumed 
that, when the settlor referred 
to “the attainment of fifty by 
the youngest surviving grand- 
child of mine who was living 
at my death,” he meant “young- 


is a long way 


ite 
4s 


est grandchild of those living 
when the trust was set up,” 
because he did not anticipate 


that he would more 
grandchildren.” 
In Merchants 


Curtis,” the New 


have any 


Nat. Bank v. 
Hampshire 


{man of the Committee on Pub) 


Supreme Court passed upon the} 


validity of a gift over in a 
testamentary trust limited to vest 
“if my granddaughter M. M. C. 
or other grandchilden _ shall 
survive both my children and 
shall have and leave no heirs of 
her or their body.” M. M. C. 
was the only 
which the testatrix had. She 
died without leaving any surviv- 
ing issue. The court held the gift 


granddaughter | 


Philadelphia Bar Assn, 
Inaugurates New 
Television Series 


_- 





A new series of television prd 
grams entitled “Law in Action 
was inaugurated last week o, 
station WFIL-TV under 4 
sponsorship of the Philadelpp 
Bar Association. : 

The program, a presenta 
of the subcommittee on rag 
and television of the associatioy 
Committee on Public Rel 








with prominent lawyers on 
functions of the organized 
and the services it rende 
individuals and to the com 
ity. 

The interviews are conduct 
by Mary Dorr, of WFIL-TV 
They take up approximately , 
third of a half hour telecs 
Thursdays from 2:30 to 3 p 
entitled “At Home”. 

Last week’s show at 
Joseph Pennington Straus, cha 











Relations and the Bar. On Da 
cember 2nd Robert L. Trescheff 
executive vice chairman 
association’s Lawyer R 
Service Committee will be 
terviewed. On December 16: 
James Neumann Lafferty 
member of the Board of Govey 
nors and former secretary of ¢} 
association, will be the g 
total of 50 prominent ve 
are scheduled to appear on t} 
program in the coming week 


























rather than possible even; 
any interest not then 
and any interest in me 
of a class the membershi; 
which is then subject to 
crease shall be void.” 
Apparently it was not 
how revolutionary this | 
legislation is. The comr 
the report of the Joint Staf 
Government Commission, i 
which the statute is pr 
to the legislature, states, “Th 
subsection is intended to 4d: 
turb the common law le 
little as possible...” A justif 
cation for the new provision 
that, according to Pennsylvang 
law, it appears that the 
will not construe a will for t 
purpose of determining : 
validity of contingent 























Sears v. Coolidge.“ The facts 
were substantially as follows: 
The settlor of an inter vivos trust 
had reserved to himself a power 
to amend and declare new uses 
in any manner except for his 
own benefit. This power is 
treated, for purposes of the case, 
as a special power of appoint- 
ment. Subject to the power, and 


interests in a trust unt 
the death of the life nan 
To date the Pennsylvania cour 
have not construed this 
Thus we have in 
the existence of a “wait and & 
doctrine two cases, ch 
which could be decided « 
and perfectly orthodox 
and an uninterpreted 


over valid under the rule. First, 
the court gave the perfectly 
orthodox reason that there were 
really two alternative contin- 
gencies, namely, the death of 
M. M. C. without surviving issue, 
and the death of unborn 
grandchildren without surviving 
issue. The first was clearly valid 
in its inception under the rule, 








IN ACQORDANCE WITH THE RULES 






















































#3. IN ACCORDANCE WITH THE RULES aR é elie a i 
F : sense piclove prea gaerigitnoase since M. M. On was the life in Evidently we cannot be su 
| : the corpus of the trust was to be Deimg. Since this is the con- the doctrine is in force an} 
ee distributed to the settlor’s issue tingency which occurred, the except in Pennsylvania . 
+ & ~ € ve livine at the time of distribution. gift over was good.” But the still do not know precisel; 
mamas which was fixed at the time Court went on to say that the it means there. But be: 
el Nae when the settlor’s youngest Condition might be construed as | innovation spreads furt 
k srandchild living at his death 2 Single contingency, in which) may be well to consider 
re. Se e 9 should attain the ace of fifty,| case the facts could be con-| means and where it 
fae! es “" sidered as of the time when the| to lead us. 
ee. : eee E , p7: See. for example, Warren's Estate. 320) testatrix’s children died. The B. The Case against the A 
e* Bor os in. Perspective: Ending American Law of Property and “Wait and See” Doctrine 
r Tein : error.” 69 Harv. L- Professor Leach’s Harvard Law It is my belief that the “* ( 
bee = =. 4 4 = Review article, which have al- and see’ doctrine, in the - 
i s ready been referred to, were| qualified form presented 
> cited with approval, the court Pennsylvania statute 
observing: “When a decision is| where,*® is undesirable 
: made at a time when the events! workable; and that its 
* have happened, the court should means that the rule ag 
ee ae saan epiaciages an not be compelled to consider petuities is doomed. a 
Eee ee ae Oe SY 1 only what might have been and 1. Since a contingent tu" 
+4. EARLY MORNING COURT (Etching Style) sige completely ignore what was.” interest exists when the ci 
SELECT ONE (1) SENTIMENT— yee In addition to these two cases ing instrument takes el 
A. “Season's Greetings” “qd wie a“ one statute which defi-| validity ae a 
. ice cc ee 2 ———— — nitely lays gown the “wait and) of that time. Protagon! 
B. “Season’s Greetings — see’ doctrine. In 1947, as a part “wait and see” doctri: 
A Merry Christmas nae A Happy New Year” FEDERAL COURT of its new Estates Act, the to find something startl 
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pete Mn meg Age Rhea of the interest. If that were true, be valid. While technically it is, Jersey Street, Elizabeth. | inseceaittt, <“ticannia th Muadaales ean ind. & 

chan then % ‘ts Paice ay It then the decision would never be possible to say that there is a Se % fe ate Uiene teed tele 
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marry. We do not wait 
she is old enough to be 
rally capable of marriage be- 
e determining whether the 
jition is illegal. We deter- 
it at the death of the 
‘ator. Contracts are deter- 
i to be against public 
when they are executed 
hen one of the parties does 
ling against public policy 
4 good deal has been said, 
-h in prose and poetry, about 
validity of limitations under 
2rule against perpetuities be- 
stermined on the basis of 
rat “might have been.” It is 

, gpmitted that all the rule 
zinst perpetuities does is to 
zs at facts as they are when 
: testator dies or when the 
s delivered. In a number of 
‘sdictions interested parties 
able to have the validity 

ure interests determined 
mediately upon the inception 


er 









































instrument.” Ideally, in 
jurisdictions, the suit to 
ine the validity of the 
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nined as of the time suit is 
filed, since that would give the 
plaintiff an opportunity, by 

careful timing, to determine the 

validity of the future interest. 

It is true, in some jurisdictions, 
when a trust involves an equit- 
able life estate with future in- 
terests following it, the courts 
refuse to determine the validity 
of the future interests until the 
life estate ends. But that rule 
has nothing to do with the rule 
against perpetuities and is in- 
consistent with the modern trend 
of enlightened jurisprudence. 
Certainly the existence of a bad 
rule such as that should not 

cause us to change the rule 
against perpetuities. 

There was a time when a per- 
son in whose favor a contingent 
future interest was limited was 
thought of as having little more 
than a bare expectance like the 
spes successionis of the heir ap- 





parent. He had no remedies to 
protect his interest before it 
vested; he could not assign it 


for practical purposes it did not 
exist until it vested. But today, 
if modern trends in the law of 
future interests mean anything, 





they mean that future interests 
are existing interests and can be 
owned just as certainly as pos- 
sessory fees simple in land. 
The practical effect of the 
“wait and see” doctrine in this 
espect may be illustrated by the 
owing case. A transfers sec- 
ties to T on trust to pay the 
income to B for his life, and to 
hold until has a son who has 
attained the age of fifty years, 
and then to transfer the corpus 
to such son; in default of any 
ch son, then to transfer the 


yrpus to C. B is alive and has a 
twenty-one years of age, 
in excellent health. T, the 

is attempting to em- 
the trust estate in collu- 
sion with B. Under existing legal 
2s, the limitations both 
son ‘of B and to C are void 
under the rule against perpetu- 
There would be a resulting 
trust in favor of A, who would be 
ble to proceed against the 
trustee. But suppose we apply 
the “wait and see” doctrine. It 
would seem that neither C nor 
D could proceed against T.” For 
when each brings his suit, the 
court will say: We cannot do 
anything for you, for your in- 
terest may be void ab initio un- 
der the rule against perpetuitie 
ust “wait and see.” Nor 
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the light of facts existing when 
it is made that the future 
interest is then created.“ But to 


is 


say that the validity of a future} 





interest, involving a right to 
present protection and a present 
power to alienate, cannot now 


be determined, involves both a 
logical and a 

This doctrine leaves us with- 
out any satisfactory method of 
determining who are the lives 
in being.” How do we determine 
the lives in being under the 
existing rule? The answer is, we 
may use any the measure, 
provided we say, at the time 
the instrument takes effect, 
that, no matter what happens, 
the contingent interest will not 
vest later than twenty-one years 
after the termination of that 
life. As Professor Leach has said: 
“The measuring lives need not 
be mentioned in the instrument, 





lle as 
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need not be holders of previous 
estates and need not be con- 
nected in way with the 
property or persons desig- 


nated to take it.’ 
Suppose a testator devises his 








estate on trust to distribute to 
such of his lineal descendants 
as are alive twenty-two years 
after his death. If we look at 
this as of tator’s death, 
there is no life in being that can 
be used as the measure and the 
interest is void. For no matter 
whom we sé is possible 
that the person may die within 
less than a year after the test- 
ator’s death. O: e other hand, 
if we apply the it and see” 


doctrine, we can u the life of 
any person who was alive at the 
testator’s de a ho lived for 
at least one ys thereafter. The 
act that there ikely be mil- 





lions of peop » come within 
that descripti hould not in- 
validate the . It is true, 
there is a rul effect that 
the measuring lives must not be 
so numerous vidence of 
their deaths is ] to be un- 
reasonably difficult to obtain.” 
But that refer » cases where 
the interest ii vest on the 
death of the last survivor of sev- 
eral persons ich as a bequest 
to the last vor all persons 
whose names appear in the New 


York City telephone directory. 
In the case of bequest to vest 
twenty-two years after the test- 


ator’s death need find only 
one life under the ‘‘wait and see” 
doctri ine, and that will probably 











Pichon it may be queried: 
Then why is the “wait and 
see” doctrine irable for that 
very reason? My answer is, if 
you can apply in that case 
you can also apply it in a case 


devise to such 
neal descend- 


where there is a 
of the testator’s 
ants as are alive 120 years after 
the testator’s death. If a person 
can be found who was alive when 








the testator died and who lived 
more than ninety-nine years 
after the time of the testator’s 

mitation would be 





de path, the 


tuities in @# Nutshell,’’ 
8 at 641 (1938). 


ection (1944 


practical anomaly. | 


tatement 8374 and com- } 
). 


post-graduate law faculty of the 
University of Wuerzburg 


Ger- | 


many, to give a guest lecture on | 


“Comparative Observations on| 


American Law and German Law”. 


It was from this very university | 
1931, | 


that Mr. Silberman, in 


received his Doctor of juris-| 


prudence degree 
laude” 
and stock exchange law which, 
later on, appeared in book form. 

Mr. Silberman specializes 
international private law and is 
an occasional contributor to the 
Law Journal. Besides his doctor’s 


“summa cum | 
with a treatise on bank | 


| 


in | 


degree, he holds an LLB from 


Rutgers University. 








good. One can imagine, 
a case, remote lineal descendants 
patiently awaiting the termina- 
tion of the 120 year period, not 
knowing after all this time 
whether the limitation is good 


or bad. And finally, at the end | 


of the 120th year, the attorney 
for the descendants advertises 
for evidence concerning 


who was at least one 
hundred years old at the time 
of his death. Doubtless the at- 
torney will eventually find such 
a person. For in every year there 
must be at least a few persons 
who die at the age of one hun- 
dred. But what a fantastic way 
to determine the validity of a 
future interest! 

A still more difficut case to 
solve, if the “wait and see” doc- 
trine is to be applied, is the fol- 
lowing: A devises Blackacre ‘to 
the B Church in fee simple; but 
if the land should ever cease 
to be used for church purposes, 
then to C in simple.” How 
long do we wait to see whether 
that contingent future interest 
violates the rule against per- 
petuities? Do we wait 120 years? 
Or must the church actually 
cease to do business before we 
can decide whether the execu- 
tory interest is void? 


ago and 


¢ 
Tee 





(To Be Concluded) 


in such 





any | 
person who died twenty years | 
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